


Botswana changes the mining law and adds an 
option to cede State Equity to citizens. 

1 BACKGROUND 

During the last sitting of Parliament under the BDP majority rule in late 2024, Botswana's 
Parliamentarians  approved an amendment to the Mines and Minerals Act. The Bill was approved 

with two significant changes that are y et to be enacted into law. The first was a motion to increase 

the State's automatic entitlement to equity in mining projects from 15% to 24%. The genesis 

of the State's entitlement is an Act of Parliament titled, The Mineral Rights In Tribal Territories 

Act of 1967 which also entrusts all mineral resources with the State. Among others, the decision 
presumes the Government will design policies and pass laws necessary for the resources to be 

developed for the benefit of all citizens. The second amendment provides that, in the event 

that the State chooses to forfeit its entitlement to equity in a particular project, the State 

can henceforth cede this right to citizen entrepreneurs. Based on this, corporate or individual 

citizens would substitute the State (which represents all citizens) by acquiring an equity stake in the 
company that discovers a mineral deposit to enjoy the benefits to the exclusion of other citizens. 
The individuals benefit by replacing the Government as a shareholder in the joint venture company 

that is subsequently licensed by the Government to develop a mineral deposit. This means that on 

the matter of equity participation, the private company or individual who partner with foreign 

investors stand to enjoy benefits that legally and historically were reserved for the Nation State. 

2 WHAT DOES THIS MEAN? 

To respond to the question, I first provide some context. National Policies and Laws are not 

a panacea but have limitations instead. Hence these amendments, like the creation of any policy 

or law, implies certain trade-offs. This is an important consideration for introducing new laws and 

policies or amending existing. Other considerations include compliance with relevant provisions of 

the Constitution, and principles of governance. From a developmental perspective, the assumption 

is that the revision of legal or policy frameworks enhances socio-economic justice and improves 

contribution towards national development goals in keeping with changing socio-economic needs. 

To achieve this given the historical context of Botswana's mineral wealth, this means being true to 

the spirit of the law upon which the resources were intended to benefit all citizens equally. In this 

context, the concept of ' the spirit of the law' is defined as "the original function or purpose of the 

particular clauses and general structure of the text." The Letter and the Spirit: A Unified Theory of 

Originalism I Georgetown Law Journal I Georgetown Law. 

Using this logic, I comment on the amendment based on the knowledge that a law is not an end 

in itself but a means to an end. I start with broader implications on the role of mineral wealth 

in promoting equity and the unintended consequence of the changes, including potentially 

undermining other statutes for economic development. I examine the opportunity cost to the 
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